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Issue I

COURT REPORTS

ing on the federal land en route to the water source. The Court rejected this argument and found that New Mexico does not convey or
imply any grazing rights and the Mining Act of 1866 only recognized a
property right in public lands for the construction of ditches and canals to carry water, not a property right for cattle grazing. The Court
concluded that the scope of an easement in New Mexico is narrow and
measured by the easement's nature and purpose. After determining
that the purpose of the Walker's easement was for water conveyance
not cattle grazing, the Court concluded that while the Walkers have a
right to bring water to their cattle, it is outside the scope of any statutory right-of-way to authorize cattle grazing on federal land.
The Court answered both certified questions, whether grazing
rights are implicit in water rights and whether grazing rights are implicit in rights-of-way, in the negative; leaving the determination of
whether a taking occurred to the Claims Court.
Steven Earl
NORTH CAROLINA
Ellison v. Gambill Oil Co., Inc., No. COA06-1016, 2007 WL
2827477 (N.C. Ct. App. Oct. 2, 2007) (holding that the trial court
erred in not providing instructions to the jury regarding the third-party
exception to strict liability provisions for water pollution and that questions included on the verdict sheet regarding third-party negligence
did not render this error harmless).
Kate H. Ellison ("Ellison") sued several parties in Watauga County
Superior Court ("trial court"), including Gambill Oil, Jim Gambill
("Gambill"), B&B Mini Mart, Inc. ("Mini Mart"), and Gunvantpuri B.
Gosai ("Gosai"), president of Mini Mart, under the strict liability provisions of the North Carolina Oil Pollution and Hazardous Substances
Control Act ("OPHSCA"). Following a jury trial, the trial court
awarded Ellison $500,000 for compensatory and punitive damages.
Gambill Oil appealed the award and argued for a new trial. Gambill
Oil claimed that the trial court erred when it refused to instruct the
jury on the third-party exception to strict liability provisions of
OPHSCA. The Court of Appeals of North Carolina reversed and remanded.
In May 2001, Gambill Oil hired Jeff Barrett ("Barrett") to install a
new monitoring system, sumps, and lines at the Mini Mart. In January
2005, Ellison discovered that her well had been contaminated with
gasoline, which leaked from underground storage tanks located at the
nearby Mini Mart. After discovering the problem, Gambill Oil hired
Barrett to repair the leak. Testimony and evidence during the jury trial
indicated that Barrett improperly installed a sump, causing the gasoline leak.
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The court recognized that OPHSCA imposes strict liability on any
party "using, transferring, storing, or transporting oil or other hazardous substances immediately prior to a discharge of such . .. into the

waters of the State." However, the court also reasoned that the thirdparty exception to OPHSCA liability precluded strict liability for discharges of oil or other hazardous substances if the potentially liable
party proved that an act or omission of a third party caused the discharge. This defense applies regardless of whether or not the act or
omission was negligent.
Following precedent, the court first determined whether the trial
court erred in refusing to give certain jury instructions. The court considered whether the evidence presented at trial was sufficient to support the third-party liability exception defense. Next, the court reasoned that if the evidence supported the jury instructions, the trial
court's failure to provide the instructions was reversible error. The
court remanded the case for a new trial because evidence supported
giving third-party liability instructions to the jury.
In conclusion, the court declared that neither it nor the dissent offered any binding precedent showing a duty to affirmatively plead the
third-party exception to strict liability. The court further explained
that even if it were to require that defendants affirmatively plead such a
claim, Gosai and Mini Mart met that burden. Because the trial court
found sufficient evidence that Barrett caused the gasoline leak, the
court held that the trail court erred in failing to instruct the jury on the
third-party exception to strict liability under OPHSCA. Therefore, the
court reversed and remanded the case for a new trail.
Eric Stevens
UTAH
Tuttle v. Olds, 155 P.3d 893 (Utah Ct. App. 2007) (holding that no
takings occurred when Olds informed Tuttle that no water rights existed on property and that Tuttle did state a claim of negligence upon
which relief may be granted).
Landowners William Tuttle, Charlene Tuttle, J. Kenton Tuttle, and
Lori Tuttle (collectively the "Tuttles") appealed the Third District
Court of Utah's dismissal of negligence and takings claims against Utah
State Engineer Jerry Olds and the Department of Natural Resources
(the "State") stemming from a $1.4 million judgment entered against
the Tuttles in a related case involving water rights.
In 1994, the State created a groundwater management plan for the
Pahvant Valley following a federal study that showed an overdraft of
water in that area. The Tuttles owned a 1700-acre farm in the valley.
As part of the management plan, the State conducted a survey comparing actual irrigated acreage with the theoretical acreage that all valley
landowners' water rights could irrigate. This survey revealed substan-

